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Abstract

The creation of the UN Human Rights Council sought to address
the shortcomings of its predecessor. This article uses the theory of
Rational Design (RD) to make sense of the motives and the out-
come of the reform process that gave birth to the Human Rights
Council. RD, however, lacks a theoretical model that links its the-
ory to the effectiveness of institutional reform. This article tries to
fill this gap by analyzing the effectiveness of institutional reform
using the provided variables in RD conjectures. When considering
the workings of the Council during its first five years, stricter
membership rules had almost no impact on depoliticizing voting
behavior or procedural actions. The North-South divide severely
limits the leeway of Council actions. The newly created Universal
Periodic Review, however, is able to mitigate cooperation prob-
lems in the Council. At the end of its first review cycle, all UN
member states participated in the review process and made action-
oriented human rights commitments. Despite the influence of re-
gionalism in its process, the input from civil society organizations
carries hope that the follow-up of the review will show progress in
fostering lasting human rights protection, (
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Introduction

Among the most exhausting challenges for international human rights insti-
tutions is the “balancing [of] respect for the sovereignty of States [...] while
trying to promote and monitor compliance with human rights norms” (Smith
2011a: 568). The push for a reform of the Commission on Human Rights is
the result of what happens when this balancing fails. Despite the Commis-
sion’s success in furthering international human rights law, overtly politi-
cized membership rules, voting behavior, and procedural actions ultimately
led to its demise. The 2006 reform that created the Human Rights Council
sought to address these shortcomings through stricter membership rules and
the introduction of a cyclical review of all UN member states’ human rights
obligations: the Universal Periodic Review.

The theory of Rational (Institutional) Design (RD) offers an insight-
ful framework for understanding the motives and outcomes of institutional
reform processes. It assembles a variety of conjectures that link explanatory
variables, such as enforcement problems, to institutional reform arrange-
ments. Linking the reasoning behind RD conjectures to the case of the Council
reform process provides not only a platform to test some of RD’s hypotheses,
but it also offers room to address some of the shortcomings of the theory. As
it stands, RD lacks a theoretical model that links its theory to the effective-
ness of institutional reforms. This article will use RD’s conjectures in an anal-
ysis of the effectiveness of the institutional reform of the UN Human Rights
Council. In this particular case, to improve the quality of the analysis of insti-
tutional reform processes and their effectiveness, it is necessary to evaluate
the relation between stricter membership rules and enforcement problems
more closely.

The guiding question of this article is, therefore, whether institu-
tional reforms have made the UN Human Rights Council work more efficient-
ly than its predecessor. In other words, did the reform of membership rules
and creation of the Universal Periodic Review serve its purpose and, if not,
why not? When considering the workings of the Council during its first five
years, stricter membership rules had almost no impact on depoliticizing
voting behavior or procedural actions. It appears that regionalism operating
under the umbrella of the North-South divide severely limits the leeway of
Council actions. Nevertheless, the Universal Periodic Review could maintain a
space of universality and cooperation in the Council. At the end of its first
review cycle, all UN member states participated in the review process and
made credible action-oriented human rights commitments. Despite some
influence of regionalism in its process, the input from civil society organiza-
tions carries hope that the follow-up of the review will show progress in
fostering lasting human rights protection.

This article will proceed as follows: The first part looks briefly at the
shortcomings of the UN Commission on Human Rights. The section that fol-
lows will introduce the theory of Rational (Institutional) Design and connect
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for controlling the institutions, and (5) flexibility of arrangements?; and inde-
pendent variables like (a) distribution problems??, (b) enforcement prob-
lems!l, (c) number of actors and asymmetries among them?2, and (d) uncer-
tainty about behavior, state of the world, and others’ preferences.!3 Ko-
remenos, Lipson, and Snidal present a large variety of different conjectures
between these variables (illustrated in the next table). Since membership
rules and centralization of tasks in combination with enforcement problems,
number of actors, and uncertainty about preferences/ behavior became the
principal subjects of criticism against the Commission, [ will focus on their
corresponding conjectures (highlighted below) in my analysis. Understand-
ing the conjectures in light of the Commission’s reform will also be helpful in
analyzing institutional effectiveness. The next two sections will draw a con-
nection between these conjectures and the reform of the Commission.

6 Scope deals with the types of issues covered and how well they are defined (Ko-
remenos et al. 2001: 770-73).

7 Centralization explains whether a single body performs essential tasks of an institu-
tion. This design feature is very contentious because specific tasks can interfere with
state sovereignty. Tasks include but are not limited to disseminating information,
reducing bargaining and transaction costs, and enhancing enforcement (Koremenos et
al. 2001: 770-73).

8 Control analyzes how decisions are made in an institution and how decision-making
power is distributed across members (for example electing key actors, institutional
financing, or voting arrangements) (Koremenos et al. 2001: 770-73).

9 Flexibility is the degree to which an institution can adapt to or transform as a result of
new situations (Koremenos, et al. 2001: 770-73).

10 Distribution problems can arise when more than one efficient outcome between
states is possible. This depends on how preferred outcomes for states compare to each
other. When distributional implications of outcomes are small (one efficient outcome),
costs of bargaining are relatively small too. If distributional implications are large
(substantially different efficient outcomes), however, bargaining costs will be large as
well. The extent to which states are willing to endure costs will determine the institu-
tional design.

11 Enforcement problems pertain to the extent of actors’ willingness to cheat on agreed
rules. This depends on how actors compare the benefits of unilateral (short-term) to
cooperative (long-term) action; disregarding the possibility of cooperation making
everyone better off.

12 Number of actors refers to the size relevant for an institution. Either you need specif-
ic actors to have an impact on others for the institution to be relevant, or you need to
have a particular amount of actors involved in an institution for an impact to have
relevance. It would not, for instance, make sense to have only three states participate
in an institution designed to work on global policies if the rest of the world does not
participate. Further, how would an institution designed to address global security
perform if major military powers of the world had no say in it? In other words, number
of actors refers to how many states you need to drive an institution or which states you
need to drive it.

13 Uncertainty refers to the difficulty of knowing whether other states adhere to
agreements and whether states themselves are fully aware of the consequences of their
choices and those of others (including those of international institutions).
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TABLE 1. Summary of Rational Design conjectures

MI: Restrictive MEMBERSHIP increases with the severity of the ENFORCEMENT problem
M2: Restrictive MEMBERSHIP increases with UNCERTAINTY ABOUT PREFERENCES

M3: MEMBERSHIP increases with the severity of the DISTRIBUTION problem

Stk SCOPE increases with NUMBER

S SCOPE increases with the severity of the DISTRIBUTION problem

S3: SCOPE increases with the severity of the ENFORCEMENT problem

&l CENTRALIZATION increases with UNCERTAINTY ABOUT BEHAVIOR

C2: CENTRALIZATION increases with UNCERTAINTY ABOUT THE STATE OF THE WORLD
C3: CENTRALIZATION increases with NUMBER

C4: CENTRALIZATION increases with the severity of the ENFORCEMENT problem

Vi CONTROL decreases with NUMBER

V2 Asymmetry of CONTROL increases with asymmetry of contributors (NUMBER)
V3: CONTROL increases with UNCERTAINTY ABOUT THE STATE OF THE WORLD

Fl: FLEXIBILITY increases with UNCERTAINTY ABOUT THE STATE OF THE WORLD

F2: FLEXIBILITY increases with the severity of the DISTRIBUTION problem

F3: FLEXIBILITY decreases with NUMBER

Source: Koremenos et al. 2001: 797 (emphasis added).

Explanatory Variables for Membership Reform and its relation to the reform of
the Commission

M1 hypothesizes that with severe enforcement problems, states want to de-
sign or reform institutions by making membership more restrictive. This
would most likely be the case in a situation where states have no incentive to
contribute to the common goals of an institution. As a result, one would ob-
serve an intensified collective action problem. Having a large number of
actors may even worsen the enforcement problems. This hypothesis directly
ties to M2, which assumes that restrictive membership rules will help states
to overcome their uncertainty about preferences. Restrictive rules could obli-
gate states to engage with one another and thereby learn about each other’s
true intentions. In this way, cooperators could easily be distinguished from
free riders, making it too costly for “cheaters” to join. Despite the costs at-
tached to membership, one would expect to see only states that support the
goals of an institution to seek membership (Koremenos et al. 2001: 783-785).

Since membership was considered to be one of the biggest shortcomings
of the Commission, a draft resolution proposed a reduction of membership
size and a way to remove members who were guilty of gross and systematic
violations of human rights. The Commission had 53 members and the reform
reduced the membership size to 47. Membership is based on equitable geo-
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graphical distribution.14 Since regional bloc voting became a source of huge
discontent in the Commission, the new distribution does not allow two re-
gions to dominate voting outcomes without having the support of another
(Boyle 2009: 18). Moreover, while the Commission was a subsidiary of
ECOSOC, the Council, by way of reforms, became a subsidiary of the UNGA.
This was done for three reasons: (1) to have universal membership, (2) to
have the entire UNGA, rather than a few states, elect the participating states,
and (3) to “make deliberations more authoritative, visible and influential
within the UN” (Boyle 2009: 13).

Unlike the Commission, Council elections take the human rights record
and voluntary pledges of candidates into consideration. Further, elected
members are obliged to protect human rights standards themselves and fully
cooperate with all norms, procedures, and mechanisms of the Council. A
member can also be suspended from the Council, if it is found guilty of sys-
temic violations of human rights. States cannot be elected for more than two
consecutive terms without leaving the Council (Boyle 2009: 13-14).15

Explanatory Variables for centralizing tasks and its relation to the reform of
the Commission

C1 assumes that as long as states are uncertain about the future actions of
others, there is little hope for mutually beneficial outcomes. States, therefore,
create centralized systems of information-sharing that express clearly what
is expected of them, how to interpret behavior, and how to distinguish be-
tween intentional and excusable noncooperation. C3 is linked to C1 because
systems of centralized information are valuable when institutions involve
many actors. This can lead to efficient coordination of operations and avoid
the duplication of tasks. C4 assumes that enforcement problems will push
states to delegate power to a third party that will implement agreements
more efficiently. Although state sovereignty is of concern, the hope is that a
third party’s ability to expose state behavior (through international reputa-
tional or domestic audience costs) may push powerful states to compliance
(Koremenos et al. 2001: 787-791).

The disagreement over whether Commission procedures were too con-
frontational or under-inclusive led member states to agree to a process of
peer review - the Universal Periodic Review (UPR) - that would curb the
double standard and politicization issues by subjecting all states to equal
treatment (Moss 2010: 125). In cycles of four years, the Council would review
all member states, including members of the Council. The review process is

14 African States: 13 seats, Asia-Pacific States: 13 seats, Latin American and Caribbean
States: 8 seats, Western European and other States: 7 seats, and Eastern European
States: 6 seats (Boyle 2009).

15 This breaks with the habit of the Commission to enable P-5 members a permanent
seat.

IReflect 2017, Vol. 4 (1): 31-52 37



Gretzschel: The UNHRC and the Limits of Rational Design Theory

based on each state’s human rights obligations!6, national reports, and in-
formation submitted by treaty bodies and the OHCHR in cooperation with
NGOs. Three members of the Council facilitate each review. It starts with a
three-hour interactive dialogue, in which the State under Review (SuR) pre-
sents its report and can engage in a dialogue with other states. It ends with a
one-hour session discussing a prepared outcome statement of the review
(Moss 2010: 130).

A Forward-Looking Approach to Rational (Institutional) Design Theory
for the Analysis of Institutional Efficiency

Although these conjectures can predict how the intensity of variables, that is,
enforcement problems or uncertainty about behaviors, affect the set-up of
membership rules or centralization of tasks, they do not tell us whether the
set-up improved institutional effectiveness. Alexander Wendt (2001) makes
critical suggestions to improve this shortcoming of RD. Using the theoretical
roadmap of RD, along with the following suggestions for improvements by
Wendt, can help this article in (1) addressing common criticisms against
rational-choice analysis, and thereby (2) offering a forward-looking approach
to any rationalist account of international politics.

The first problem of RD relates to rationality. When states choose designs,
they base their decision on which design features are believed to yield the
highest benefit. Whether a design feature will actually yield the highest bene-
fit is impossible to tell based on subjective rational choice alone. The next
issue relates to the conjectures themselves. Is it enough to take the hypothe-
ses at face value or do we need to consider other possible reasons for making
design choices? What is the role of normative reasoning in states’ decisions
for institutional reform? It would probably be wise to also examine the think-
ing and normative constraints of states rather than only calculated self-
interest as a basis of choice (Wendt 2001: 1024-24).

The next criticism concerns the concept of design itself. Are new institu-
tional design features exogenously or endogenously driven? RD assumes that
states’ actions and identities are independent from their environment. It does
not consider how designs could influence state identity and actions. For in-
stance, would restrictive membership rules lead to better compliance with
human rights obligations? Further, how much design choice is there for
states in the aftermath of prior institutional choices? Once locked into an
institutional path, the leeway for rational choice may be extremely con-
strained by path-dependency. Since RD does not consider structural con-

16 This includes (a) the charter of the UN, (b) UDHR, (c) treaties to which state is party,
(d) voluntary pledges and commitments, and (e) international humanitarian law
(Bernaz 2009).
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straints for states, ideal rational choice is not possible (Wendt 2001: 1034,
1039).

As a result, we need to “broaden the science of institutional design”
(Wendt 2001: 1041). Inquiring about design does not tell us anything about
its effectiveness. Even if chosen in a subjectively rational way, it may be a
mistake from an 8=>#'$6?#iewpoint: It “ultimately has to be judged by
whether the Titanic hits the iceberg, not by whether those on the bridge were
rational” (Wendt 2001: 1021). In other words, a problematic focusing on
effectiveness asks @(< some design choices have worked and others have
not. Wendt argues: “From a policy point of view, what counts as knowledge
about causes should depend on knowledge about effects” (Wendt 2001:
1045). This forward-looking approach to RD relates to the practicability of
the knowledge we acquire from effects of design choices. Studying the insti-
tutional effectiveness, therefore, moves scientists closer to objective accuracy
when predicting the causal mechanisms for future institutional designs
(Wendt 2001: 1043-45). The next section will fill the gap in RD and add an
analysis of the effectiveness of institutional reform - in this case the reform
of the Council - to its causes (as suggested by its conjectures).

The Effectiveness of the Council: Why do Some Reforms Work and Oth-
ers not?

A32)<&6&+89+B#7=#"&(6C+B#98"7

The membership criteria of the Commission were very loose, enabling states
to circumvent their human rights obligations. Once a member, states were
shielded from being scrutinized. This allowed the most abusive regimes to sit
in the Commission. As this situation continued to undermine the workings of
the Commission and the credibility of the UN, reformers saw it necessary to
tighten membership rules. The new criteria for membership in the Council
include early assessment of the human rights record of candidates and ad-
herence to the working methods and procedures of the Council. Once a state
becomes a member of the Council, it is still not shielded from future scrutiny
into its domestic human rights situation. The UPR mechanism subjects all
members of the UN to thorough scrutiny and questioning. By raising the costs
of participation in the Council, reformers attempted to prevent free riders
from becoming members and to encourage states that are committed to
human rights to seek membership instead.

New membership rules did little to address the credibility issues that the
Council’s predecessor suffered from. Freedman is candid when she claims:
“[T]he new body greatly resembles its predecessor [...] Politicization, selec-
tivity, and bias remain endemic at the UN’s principal human rights body”
(Freedman 2013: 208). Early on, the Council was considered “tarnished” as
human rights abusers such as Pakistan, Saudi-Arabia, Cuba, Russia, and China
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participated at its opening session. Iran sent an observer to the opening ses-
sion, who was charged by Canada for the torture and murder of an Iranian-
Canadian photojournalist (NYT 2006). It comes as no surprise that the Coun-
cil continued its practice of disproportionately focusing on Israel and shield-
ing other states from scrutiny. While it adopted 11 resolutions against Israel
in the first year alone, it rejected a fact-finding mission for the investigation
of the death of 200,000 people in Sudan (a state that co-sponsored most of
the criticism against Israel) (Diehl 2007).

Harris is, thus, partially right when he argues “other than replacing
‘Commission’ with ‘Council’ in the name, however, there’s been no change [...]
In fact, the current incarnation does even less to protect human rights” (Har-
ris 2011). While Israel became a standing agenda at the Council, all other UN
member states were grouped together. This limits the space to deal with
human rights abuses in other countries (Harris 2011). Human Rights Watch
(HRW) executive director, Kenneth Roth, complained that “so far it's been
enormously disappointing and the opponents of human rights enforcement
are running circles around the proponents” (Hoge 2007).

Vaclav Havel explains that one reason for such a development is that
Council elections are preordained, since the numbers of candidates running
for membership are low. Without electoral competition - and hence a lack of
countries with better records to choose from - Council elections become a
farce (Havel 2009). Predetermination of running candidates undermines
strong and effective membership rules (HRW 2006: 23).17 Considering vote
trading for membership in UN bodies and an absence of competition, conjec-
tures M1 and M2 fall short of their intended purpose of dealing with en-
forcement problems and uncertainty about preferences/behavior.

An additional reason is that the two most powerful groups in the Council
are the Non-Alignment Movement (NAM) and the Organization of the Islamic
Cooperation (OIC). Taken together, they make up 72 percent of the member
of the UNGA and the Council. An underlying North-South divide is apparent in
the Council as well (Freedman 2013: 214). This is an issue far beyond the
scope of power of the Council and its restrictive membership rules. A Council
review by HRW found that states!8 from those groups were the least support-
ive of the Council (HRW 2010: 4-5). Members of both groups voted against
addressing the killings in Darfur (Sudan) but voted for picking Israel as a
permanent agenda item.

There is, nonetheless, hope that reforms associated with conjectures M1
and M2 addressed problems regarding enforcement and uncertainty of be-
havior. Not all countries from the Global South were unsupportive of the

17 Latin America endorsed the re-election of Cuba in 2009, while Asia endorsed the re-
election of China and Saudi-Arabia. Those countries accused Israel the most in having
committed war crimes in Gaza (Goldberg 2009).

18 These states included Angola, Cameroon, Indonesia, Gabon, Pakistan, Egypt, and
Cuba.
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Council’s mandate.l® Many Western countries encouraged rights-respecting
states to compete in Council elections (Havel 2009; HRW 2010: 4-5). Besides,
not all human rights abusers were successful in becoming members of the
Council or remaining members despite their controversial stance on human
rights. For example, the attempt to block Venezuela and Iran from becoming
members of the Council was successful due to concerted state efforts (Davies
2010: 457). In another case, 42 non-governmental organizations in 22 Afri-
can countries pushed African heads of states to withdraw their support for an
Egyptian presidency in the Council (Piccone 2008). The Council also sus-
pended Libya in 2011 as a result of a resolution approved by the UNGA
(Smith 2011a: 571).

Despite the fact that the severe enforcement problems led to restrictive
membership rules in the Council, the latter were ultimately unable to address
the former. Although there is evidence of improvement in the enforcement
problem, it appears that non-governmental organizations, rather than states,
gave the impetus (for example in the case of the Egyptian presidency). The
preordained nature of Council elections also indicates that uncertainty about
state preferences did not subside. States need to be sure that whoever sits in
the Council does not initiate an action that will draw international attention
to their own human rights situation. This highlights a sense of mistrust to-
wards the mandate and functions of the Council, which cannot be solved by
addressing membership rules only. This example also shows that identity
plays an essential role in the effectiveness of any reformed institutional de-
sign. Regionalism and overt politicization reflect larger issues of historical
and identity relations in the international political environment. RD ignores
the perception that a state may have of itself within institutions and in reform
proceedings and, therefore, fails to accurately explain flawed design features.

Analysis of the Reform on the Centralization of Tasks: the Universal Period
Review

The UPR was designed to reduce rent seeking, manage the large number of
actors involved in the review process, and set clear behavioral guidelines. It
takes into account, for example, specificities of countries?? in order to differen-
tiate between intended and excused noncompliance and spells out what is
expected of states during the UPR process. The review process itself gives
NGOs, international actors, NHRIs, and other states the chance to question
states individually in front of the international community. Although the
Council has no direct enforcement power, the UPR process carries a lot of

19 These states included Argentina, Chile, Mexico, Uruguay, Mauritius, Zambia, and
Brazil.
20 See Resolution 5/1 Art. 3(1).
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reputational costs by pushing states to make credible human rights commit-
ments.

Has the reform to centralize tasks through the UPR helped to harmonize
states’ expectations of each other? In other words, has the UPR improved the
coordination of human rights commitments? HRW claims it “is a living em-
bodiment of the principle that there are human rights issues that deserve
discussion in all states, no matter what their level of development, their polit-
ical system, or geographical situation” (HRW 2010: 12). In terms of C1, C3,
and C4, the UPR’s strongest asset is its function of being a shared experience
that enables all governments to submit and receive recommendations.2! To
much surprise, the first UPR cycle (2008-2011) recorded 100 percent partic-
ipation from all SuRs (HRW 2010: 13); a development that all UN treaty body
mechanisms at that time had not yet experienced.

Graph 2: Responses to
Recommendations

Rejected. 3,182 -
15%

No Response,
1177 - 6%

General
Response, 1,384
-6%

Accepled, 15615
-73%

Source: MacMahon 2012: 13

Of the 20,000 recommendations made over the course of twelve UPR ses-
sions (April 2008 to October 2011), 15,615 were accepted (McMahon 2012:
13). McMahon and Ascherio argue that the high acceptance rate may be an
indicator that states have an interest in submitting impartial and feasible
recommendations to SuRs and wish themselves to be viewed as actors ac-
cepting many recommendations (McMahon & Ascherio 2012: 240). It may be

21 A recommendation refers to a statement that uses one of the following action verbs:
ask, call on, encourage, must, propose, recommend, should, suggest, and urge (McMah-
onetal. 2013: 5).
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the case that reputational costs influenced state participation during the UPR.
This sentiment is reinforced when one considers the kind of recommenda-
tions that states accepted. McMahon categorized recommendations based on
their associated costs. Category 5 would carry the highest costs for states,
whereas Category 1 recommendations would carry low costs for states. More
specifically Category 3, 4, and 5 recommendations would be action-oriented,
in the sense that states would accept to sign specific human rights treaties or
take domestic reform measures (McMahon & Ascherio 2012: 236). Of the
15,615 accepted recommendations, the breakdown for these categories looks
as follows:

Graph 4: Breakdown by Action Category

Category 1, 462 -

2%
Category 2, 3,059 -

14%

Category 5, 7,366 -
35%

Category 3, 2,039 -
10%

Category 4, 8,403 -
39%

Source: MacMahon 2012: 15

The majority of accepted recommendations were of action-oriented nature.
This would indicate that the UPR process received a high amount of trust by
states with poor human rights records. Saudi-Arabia, for example, pledged to
abolish the guardianship system for women, and Vietnam vowed to heighten
the threshold for capital punishment. In another instance, Mexico’s ac-
ceptance of judiciary reform measures during the review initiated wide-
spread domestic attention to human rights abuses committed by its military
personnel, and it also increased pressure to empower civilian jurisdiction
(HRW 2010: 13). One way of understanding the relative success of the UPR is
to examine its treatment of SuRs.

A study by Smith compared the UPR of UN’s biggest member, China, and
Nauru, its smallest. Both reviews were based on the same types of reports
and designated the same amount of time to consider and respond to recom-
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mendations. There was only a difference in the number of attending states
(30 for Nauru and 115 for China), which can be explained by the difference in
their international political importance, the attention each receives on hu-
man rights matters, and the effect that human rights decisions could have on
their respective societies (Smith 2011b: 47-50).

Another reason why the UPR has been relatively effective in encouraging
state commitments to human rights is because it can be characterized as a
depoliticized “persuasion-based compliance system” (Davies 2010: 456).
Throughout the process of drafting state reports, the UPR indirectly mitigates
politicization through an environment of discussion, compromise, and
agreement. At each step of the process, SuRs retain the power to make
changes.22 This enables SuRs to co-direct the content of both the discussions
and the final report. The UPR is, thereby, “based on positive reinforcement
and inducements, not punitive measures” like its predecessor (Davies 2010:
460-61; McMahon & Ascherio 2012: 234).

McMabhon is still right when claiming that the Council “reflects many of
the broader constituencies, interests and stresses at play within the UN sys-
tem” (McMahon 2012: 5). Regionalism also affects the UPR process. First,
states from the same region often ‘line up’ during the review of regional
members to offer platitudes. This behavior is also known as filibustering. It
not only undermines transparency and objectivity, but also wastes valuable
minutes that could be spent considering the human rights shortcomings of a
SuR (Smith 2011a: 577).23 Second, selectivity and double standards are still
present during the process. Members from the Global South tend to take a
lighter approach when making recommendations to their regional members.
The same applies to the SuR. China’s inconsistent response to recommenda-
tions became obvious, for example, when it rejected a recommendation by
the Netherlands and would later accept an identical one by Sudan. Overall,
China accepted all of the 41 recommendations from Asia and Africa, and only
8 out of the 69 from Europe. The North-South divide becomes more apparent
when considering that the rejection of Category 5 recommendations made by
Europe was relatively higher in Africa, Asia, and South America than in Eu-
rope (Smith 2011a: 580; McMahon & Ascherio 2012: 246-47). Some authors,
thus, argue that recommendations “are basically a scatter-shot record of who
said what, with little effort at thematic focus” (Ramcharan 2011: 30).

Admittedly, HRW is partially right when it claims that the UPR may not
foster lasting improvements in human rights protection, especially in the face
of unclear state commitments or in the absence of state responses. At the end
of the day, the real effectiveness of the Council will depend on the follow-up
processes during UPR’s future cycles. The involvement of civil society organi-

22 Each SuR can request one member of its region to sit in the review group (Troika)
(Moss 2010: 125).

23 Russia for example wasted two/three minutes of the Reviews of Bahrain, Algeria,
and Pakistan during which it issued only congratulatory remarks (Davies 2010: 463).
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zations (CSOs) also plays a critical role in the effective implementation of its
mandate and the mitigation of the effects of regionalism. To a certain degree,
CSOs are independent of bilateral, political, economic, and security ties with
SuRs and are therefore able to submit more objective and tangible recom-
mendations for improving human rights protection. The effectiveness of their
involvement, however, depends on the number of accepted recommenda-
tions that reflect CSO involvement. Based on submitted recommendations
during UPR sessions 3 to 13 (December 2008 to May 2012), McMahon finds
that SuRs accepted 80 percent of recommendations that reflected CSO input.
CSO influence in the UPR can curb the undermining effects of regionalism by
supplying states with impartial and objective suggestions for improving
human rights protection.

The reform on the centralization of tasks - done through the creation of
the UPR - was more successful in mitigating the issues with enforcement and
uncertainty about preferences, than the reform of membership rules. In the
example of the UPR, centralization copes with both issues in a dual way. The
UPR’s review mechanism handles every SuR in the same procedural manner
and enables SuRs to get involved in every phase of the review process. The
harmonization of the procedural mechanism leaves almost no room for un-
certainty because every step is clearly defined. In an environment of equal
treatment, states, for the most part, see no reason for boycotting the review.
This is not only evident by the 100 percent participation rate in the review
process, but also in the rate of accepted recommendations.

Conclusion

Enhancing institutional efficiency of the main UN human rights body depend-
ed mostly on the creation of the UPR, as opposed to the reform of member-
ship rules. Despite many advances in human rights law, the Commission
lacked an institutional space for universality, objectivity, non-selectivity, and
cooperation. Drafters of Resolution 60/251 were, therefore, careful in ensur-
ing that the new Council would have stricter membership rules and a new
mechanism to review the human rights obligations of all UN member states.
In the face of overt politicization, double standards, and regionalism, the
creation of the Council passed with an overwhelming majority. Could en-
forcement problems and uncertainty about behavior and preferences of
states be solved merely by stricter membership rules and stronger centrali-
zation of tasks? Despite having a marginal effect on encouraging rights-
respecting states to embrace membership in the Council, the North-South
divide continues to stagnate the progress of the Council. Common practices of
regional domination and a lack of electoral competition for membership
render the stricter membership rules almost useless. While concerted efforts
have been made to enforce the mandate of the Council, there were only a few
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success stories: the suspension of Libya, the rejection of Iran and Venezuela’s
membership, and the withdrawal of support for an Egyptian presidency.

In the issue areas of enforcement and uncertainty about behavior, the
UPR came closer to its intended reform purpose. The most promising result
was that a majority of action-oriented recommendations found acceptance
even in the most human rights-abusing states. While some argue this is due
its depoliticized persuasion-based compliance system, others claim the pro-
cess operates indiscriminately. Still, regionalism and forms of favoritism are
not absent from the UPR, leading others to believe that the process is simply
a continuation of the Commission’s shortcomings. Others, however, claim
that CSO involvement in the mechanism will positively affect the follow-up of
the UPR, because its input is independent from bilateral, political, economic,
and security ties to SuRs.

That being said, most problems that render the Council inefficient are
beyond the scope of Rational (Institutional) Design Theory. While its theoret-
ical framework enables scholars to understand the motives and outcomes of
institutional reforms, it lacks a theoretical model for the evaluation of institu-
tional reform. This article tried to fill this gap by connecting RD conjectures
to an analysis of their effectiveness after institutional reform. The theoretical
approach of RD is limited insofar as it does not consider explanatory varia-
bles that emerge from outside of an institutional arrangement. The issues of
regionalism, North-South divide, and politicization do not go along with the
assumption of RD that actors are rational and purposive. If one wants to
address the underlying interests and concerns of the North-South divide that
dominate UN procedures, more holistic reform efforts are required. While the
UPR may, to some extent, be freed from such structural concerns, more re-
search is needed to assess its effectiveness in inducing compliance with hu-
man rights.
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- Ireflect -

I learned about the workings of the UN Human Rights
Council from a former professor, who, among repre-
sentatives of other NGOs, contributed to the negotia-
tions that created the Council in 2006. This professor set
up a meeting between my class and human rights practi-
tioners who attended UPR sessions. This encounter
made me curious about the degree to which intergov-
ernmental institutions, like the Council, are able to in-
duce compliance with human rights. The UN Commis-
sion on Human Rights had already been in existence for
decades and had only marginally improved human
rights conditions worldwide. Given that there are count-
less structural constraints, what could a simple reform
of the Commission do to change the state of compliance
with human rights? I felt that the theory of Rational De-
sign provided the tools to answer this question. The on-
ly problem was that its variables study the causes of in-
stitutional reform and not institutional effectiveness.
Research with rationalist explanations showed me that
one can easily lose sight of structural forces that shape
the performance of institutions if one studies them in a
vacuum. The state of human rights worldwide continues
to be influenced by the dynamics of political interests. |
am sceptical that a reform on the UN level would change
those dynamics. The struggle for upholding human
rights is a local one and states might have been short-
sighted in believing that a top-down approach could
prevent human rights violations in the future. I believe
the Commission on Human Rights’ failures are due to
economic inequality, hegemonic trade practices, reac-
tionary foreign policy, and the legacies of colonialism.
Rather than merely judge the Council by its flawed pro-
cedures, we should also take into account the interna-
tional political environment that influences its institu-
tional inefficiencies.
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Appendix: List of Abbreviations

Commission United Nations Commission on Human Rights

Council United Nations Human Rights Council

CSO Civil Society Organization

ECOSOC United Nations Economic and Social Council

HRW Human Rights Watch

NGO Non-governmental Organization

NHRI National Human Rights Institution

OHCHR Office of the High Commissioner for Human
Rights

RD Rational (Institutional) Design Theory

SuR State under Review

UNGA United Nations General Assembly

UNSG United Nations Secretary-General

UPR Universal Periodic Review
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